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IN THE COURT OF COMMON PLEAS ~ * “png ey 1o o o
" SCIOTO COUNTY, OHIO AURS IS Li 5033
GENERAL DIVISION |
. ' . uq-za‘:‘__:\:.'.: . -rlvnr-_\ et
'ERESA MOLLETTE, et al., : Qe rezmys ™
Platutifls, CASE NO. 04CIH00110
vs |
PORTSMOUTH CITY COUNCIL, etal,  JUDGMENT ENTRY
Defeadants. T

- “This matter comes before the Court upon Portsmouth/Defendant’s Motion for
Summary Judgment filed March 12, 2007, and Plaintif®s Memorandum Contra and
Cross Motion for Suzruniary hndgment filed May 3, 2007.

The&mthav:pgmagsmmwedthemthuﬁlahuwhﬁndsthatthe
Deﬁmdmtehimsthatﬂqunphmtmhmﬂadbyﬂnleuuﬂ‘smﬂuhmJulyzﬁ, 2005,
Motion fur Leave is bearred by the stwiute of limitations and did not relate back to May 28,
2004, the dete of Plaintiff"s filing of their original Complaint, The Defendant aleo claims
mmeymmﬂdmmmludmmmofclﬁmsmﬁmths
Complaint are moot. The City Ordinance, which was the subject of Plaintiffs” original
Complaint, was declared void by thizs Court. Thereafter, the uweredmmamw
transaction with the Marting's Foundation.

The City finther moves for Summary Tudgment on its counterclaims that under
Section 4 of the Portsmoutk: City Charter, it is subject to sl dniies, requiremenis and
privileges of The Surishine Law, Ohio Revised Code Section 121.22,

The first issue to be decided by this Court is whether the Plaintiffs’
Amended Complaint of Yuly 26, 2005, relates hack to the Plaintiffs’ ariginal Complitnt.
Inagmuch a5 this Court has originslly found, we arc dealing with a two (2) year statute of
limitations contrined in Revised Code Section 121.22. In order for the Plaintiffy’
Proposed Amended Complaint fited with the Court on July 26, 2005 10 satisfy the stabute
of limitations, it must folfilf the reqairements of Okio R. Civ. P. 15(C) regerding the
relation back of amendments changing the party against whom a claim is asserted. The
Court finds that the Proposed Amended Complaint arose from the exact same events:
which are the basia of the original compiaint. The parties brought in by the amendments
within the period provided by law for cammencing the action received such notice of the
msnmuonofﬂnacuon,mdﬂmttbeywmmtmnd{wdmmmmmmgadeﬁnubamd

upon the following fiacts:



RS

On hune 1, 2004, the City of Portsmonth received actnal notice ot a  iawsuit a8
Plainiiifs served the Portsmnouth City Council by serving a copy of the cmnplamt upon
David Kuhn, Portsmomth City Solicitor, Portsmouth City Building, 728 2% Sireet,
Porismouth, D813 45004, .

The Court further finds thar in Cecil v. Coitrifl (1993}, 67 Ohio S13d, 367, the
Supreme Couri of Dhio determined that a second amended complaint correcting the name
of an mcorrectly named defendant ir valid and the action properly comrnenced under
Ohio R. Civ. P 3{A) notwithstanding the fact that the correctly named defendant was nat
served imtil approximately fifteen (15) months after the filing of the original complaint,
when the naming of the party defendant in the original complaint was a misnomer.

Fuxthermore, in Fields v, Daijley 1990, 68 Chio App.3d 33, the Comrt of Appeals
determined that a deficiency in the Plaintiff’s coraplaint niuming a city agency, a non-
entity, &3 a party defendant is merely technical and does not prejudice the Defendants,
whexn the sppropriate party, the city, Is adequately represented by the city attorney.

Based upon the forgoing the Court finds that Plaimiffs* Amended(.‘.omplmnt
relates back to the Plaintiffe” original Complaint. -

This Court further incorporates its previous findings in that Defendant violated
the Ohio Sunshine Law in adopting ordinance nember 63-02. Therefore, pursuant to and
as mandated by Ohio Revised Code Section 121.22 (D(2)(A), Plaintiffs are entitled to
reasonable atiorney fees, all court costs herein, and a civil forfeiture of $500.00 to be paid
inth:?lmnnﬁherem. 4

Further, Secnon‘tofﬂmcmammflhe&tyofmﬂmwﬂlmﬁes “gll meetings
of the council and of the committees thereof shall be open to the public, and the rules of
the Couneil shall provide that citizens of the City shall have a reasongble opportunity to
be heard at any such meeting in regard to any matter considered thereat.” The provision
of the current Cherter requiring open meetings is mandatory inssmuch aa Section 4 of the
Charter unambiguously requires that “all meetings shall be open to the public™. :

BmadupmtheﬁuegmngﬂmComtﬁndsthmmmmgmmn&lmaﬂnﬂny
material facts and the Plaintiff; are entitled Judgment 2s 8 matter of law. This maiter
shall come on for & hearing to the Court regarding the issue of aiiomey fees.

The Conrt further finds thet until the Pmthity(mmerummdedby
papulatmihatallmemngsshallbeopentothcpubhc.

SO ORDERED.
William T. Marshall



