  CLICK: RETURN TO HOME PAGE 

DOCUMENTS ON THIS PAGE WILL PROVIDE A TIME LINE ASSOCIATED WITH THE PURCHASE OF THE MARTING PROPERTY FROM THE RICHARD D. MARTING FOUNDATION—
C. CLAYTON JOHNSON.
new 3-3-07
Plaintiffs Answer to Counterclaim of Defendants and filed in Common Pleas Court on March 2, 2007.

CLICK:   3-2-07 Plaintiffs filed Answer & Counterclaim
Portsmouth Defendants Amended Answer To Plantiffs Amended Complaint and Counterclaim 

CLICK:  2-12-07 Amended Answer 

Answer of Defendants to Plantiffs Amended Complaint

CLICK:  1-18-07 Answer of Defendants to Plaintiffs’ Amended Compaint
On January 12th, 2007, In the Court of Common Pleas of Scioto County, Ohio an Amended Complaint was filed for Declaratory Judgment and Injunctive Relief as it pertains to City Council’s violation of the “Sunshine Laws”.

CLICK:  1-12-07 Amended Complaint document
_______________________________________

On November 27, 2006, the 4th District Court of Appeal overturned Judge Marshall’s ruling.  The conclusion by the Appeal’s Court questioned whether City Council, as a body, can be sued, not if they violated the “Sunshine Laws” and the City Charter.  In my opinion, to alleviate confusion of the decision they remanded the case back to the Portsmouth, Ohio, Scioto County, Common Pleas Court’s for amend by the Mollette’s.

As you read the ruling you will see that no decision was made on the ”Sunshine Laws” violation or the attorney fees.  Read the Case for yourself:

CLICK: 11-27-06 Decision and Judgment Entry - 4th District Court of Appeals.
PDT Staff Writer
By JEFF BARRON
Thursday, November 30, 2006 9:14 AM EST

Appeals court sends case back
Ruling: City does not have to reimburse Mollettes’ legal fees
Bob and Teresa Mollette said the city violated Ohio Sunshine Laws when talking to Richard D. Marting Foundation members about the sale.

Calling it a victory for the city, Solicitor David Kuhn said a 4th District Appeals Court verdict this week means the city does not have to reimburse Bob and Teresa Mollette for legal fees in their suit against Portsmouth City Council regarding the 2002 purchase of the former Marting’s Department Store building.

The legal fees are about $21,000.

Kuhn and Teresa Mollette both said the ruling means the city can once again meet in executive session.

In making its ruling, the appeals court said City Council cannot be sued. Instead, only its individual members and the city can be sued.

The court sent the matter back to the Scioto County Common Pleas Court where the Mollettes originally filed suit against City Council on May 28, 2004.

The Mollettes said the council violated Ohio Sunshine Laws when talking to Richard D. Marting Foundation members about the sale.

The foundation members are Clayton Johnson, Randy Arnett, Julia Wisniewski, Gerald Jenkins and Roy Payne.

“By there being a reversal of the judgment, I would consider that a victory, even though it’s not a complete victory,” Kuhn said on Wednesday.

In 2004, Judge William Marshall said City Council violated Ohio Sunshine Laws by meeting in two groups of three with foundation members.

He voided the sale, awarded the city a $2 million lien on the property and forbade City Council from meeting in executive sessions.

The foundation then offered to return $1.4 million of the purchase money and give the city the building.

Teresa Mollette said she and her husband will amend the suit towards the city and possibly the City Council members who voted to buy the former Marting’s building.

The members were Jim Kalb, now the city’s mayor, current City Council president Howard Baughman, Ann Sydnor, Carol Caudill, Ray Pyles and Barbara Halcomb.

Bob Mollette replaced Caudill, who along with Sydnor and former mayor Greg Bauer, were recalled over the Marting’s issue.

“It looks like the 4th District Court can’t decide whether City Council is suable or not,” Teresa Mollette said. “So we will amend it and we will take it back. I don’t look at it as a loss. It’s just a bump in the road.”

She said Marshall said it was not necessary to name the individual members when filing the original suit.

Kuhn said the appeals court ruling will not affect the city’s ownership of the building.

However, foundation attorney Stan Bender previously said the foundation will not give the city the money without a plan for the property.

“I have no confidence in city government that it would be spent in any kind of appropriate fashion,” he said. “It is important to the foundation that the building be used for public use.”

Kalb signed an agreement with the foundation to forfeit the money if a plan for the building property is not in place by March 2008.

JEFF BARRON can be reached at (740) 353-3101, ext. 236.

The 4th District Court of Appeals, from their ruling, is sending the case back to the local courts for amending. If we decide to amend the complaint I see no reason for any of the previous decisions made by Judge Marshall to change.

Barron mentioned, in today’s PDT article, that I agree the City can now resume Executive Sessions. Not entirely accurate. Yes, the decision made by the 4th District Court of Appeals overturned the injunctive relief decision ordered by Judge Marshall, but our Complaint, Injunction, will be either refilled through the local courts, which I see no reason why his previous decision would change, or we could Appeal to the Supreme Court that Council is sui juris, by definition of the “Sunshine Laws” and the City Charter. Either way Council could still be in violation of the “Sunshine Laws” and the City Charter if they continue with Executive Sessions.

If Council would decide to resume Executive Session and legislation is passed that was discussed during the Executive Session meeting, Council could again put them selves in the middle of a court action suit. My feelings are, any legislation passed could and would be overturned. If Council would decide to resume Executive Sessions this, in my opinion, is irresponsible by Council and irresponsible by the direction of the City Solicitor. Council needs to change the Charter. They need to present to the voters of Portsmouth a Charter Amendment asking permission to go into Executive Session, and in my opinion I do not feel Council deserves or can be trusted in having Executive Sessions.

I still stand that Council violated the “Sunshine Laws” and the City Charter when they went into Executive Session; the 4th District Court of Appeals did not rule on the “Sunshine Laws” violation. To continue past practice of Executive Sessions would only put the city, once again, into a liable situation.

I feel the issues are far from over. In my opinion, Council, by the definition of the “Sunshine Laws” and the City Charter, are sui juris.

posted by tkm 11-30-06
_____________________________________

8-3-06 Marting Hearing with the 4th District Court of Appeal (Video’s may take a few minutes to load)

CLICK:  The City still believes it’s acceptable to hide information from the public.
CLICK:  The City believes it’s acceptable to deliberate behind closed doors.
CLICK:  Joe Griffith arguments
___________________________________
7-10-06 Regular Council Meeting

CLICK: Baughman appoints committee
6-5-06 Linked is the Notice from the Fourth District Court of Appeals scheduling the Marting case for oral argument on Thursday, August 3, 2006 at 9:30 a.m.

CLICK: Scioto Co. App No. 05CA3051
3-07-06 Matthew W. McFarland, Judge, Fourth District Court of Appeals voluntarily recused himself from any consideration on the merits herin.

CLICK: Matthew W. McFarland, Judge
12-22-05 Mollette’s Notice to the 4th District Court of Cross-Appeals

CLICK: Fourth District Court of Appeals
12-22-05 Council’s Appeal of Judge Marshall’s ruling

CLICK: Fourth District Court of Appeals
12-12-05 Ordinance passed to Appeal Judge Marshall’s ruling

CLICK: Council Ordinance 
12-2-05 Attorney Fee judgement

CLICK: Court of Common Pleas of Scioto County, Ohio 
9-15-05 Injunctive Relief granted by Judge Marshall

CLICK: Court of Common Pleas of Scioto County, Ohio
9-15-05 Motion to amend by Plaintiffs–”The Court, after giving this matter consideration, believes that the addition of the City of Portsmouth, Ohio as a party Defendant is unnecessary…”

CLICK: Court of Common Pleas of Scioto County, Ohio
9-07-05 The below interview was held in Jim Kalb’s office concerning the signing of the Marting Contract.

CLICK: Interview with Jim Kalb by Dr. Andrew Feight, Editor FreePress

CLICK: Partial Transcript of Interview with Jim Kalb, transcribed by Dr. Andrew Feight

8-31-05 The taped video of Judge Marshall’s hearing documenting violations of the law by City Council members. Also, this video makes obvious his dissatisfaction towards the City Solicitor David Kuhn for his disregard of his ruling in November 23rd 04.

CLICK: Marshall Video–Court of Common Pleas of Scioto County, Ohio
5-24-05 Kalb’s grant agreement with the Marting Foundation “the city hereby releases and discharges the Foundation and Marting Brothers from any and all claims or causes of action, from the beginning of the world to the date of this Agreement”

In the event each and every condition to disbursement of the Foundation Assets set forth in this Paragraph of this Agreement has not been fully satisfied within thirty-six (36) calendar months next following recordation of the Quitclaim…the undertaking of the Foundation to grant to Foundation Assets shall terminate, and the City shall forfeit any and all rights to grants from the Foundation…”

CLICK: Marting Foundation Grant Agreement and Release
3-8-05 Letter read by D. Joe Griffith at the Marting Forum at Portsmouth High School and signed by Kalb, Baughman & Horner

CLICK: Read Letter
2-28-05 The Richard D. Marting Foundation, Inc.’s offer

CLICK: Read offer
1-14-05 “We believe our efforts in the narrow areas we were asked to explore…”

CLICK: Response from Betty Montgomery’s Office
12-13-04 Regular Council Meeting 
CLICK: 12-13-04 Stan Bender talking to Council–”Meeting Minutes”
CLICK: 12-13-04 Audio
CLICK: 12-13-04 Complete Meeting Minutes
12-10-04  Linked below is a copy of a letter written by David Kuhn to four Council members, Bob was not sworn in office at the time or prior to the hearing.

Per a conversation with our attorney D. Joe Griffith, Judge Marshall had received a copy of this letter prior to our hearing of 12-13-04.  The pdf copy of this letter will provide the evidence on why Judge Marshall felt he should ensure Council, by the actions of the City Solicitor, should be enjoined in the injunction and the injunction awarded.

This kind of behavior from the Solicitor shows direct disregard for the ruling of a Judge; I guess it’s true what they say—David Kuhn thinks he is the law.

CLICK: 12-10-04 Letter written by D. Kuhn to 4 Council members.
11-23-04 “Based upon the foregoing, the Court finds that there remains no genuine issues as to any material facts and that Plaintiffs are entitled to judgment as a matter of law. Defendants have violated the City charter and the “Sunshine Law” and ordinance 63-02 is therefore invalid. This Court rules and states that the contract between the City of Portsmouth and Marting’s Foundation is invalid because the resolution, rule, or formal action adopted in the open meeting was the result of deliberations not open to the public.”

“It is THEREFORE ORDERED that the deed recorded in the Scioto County Record of Deeds recorded in Volume 971 at Page 448 be set aside and held for naught and that the City of Portsmouth shall retain an equitable charge and a valid encumbrance and lien in the said property for the purchase price thereof in the sum of $2,000,000.”

CLICK: Court of Common Pleas of Scioto County, Ohio
COMMON PLEAS COURT DEPOSITIONS OF COUNCIL CONCERNING THE MARTING SHAM AND THEIR KNOWLEDGE OF HIDING FACTS FROM THE PUBLIC:
CLICK: 9-23-2004 @ 10:10 a.m.Howard Baughman, III
CLICK: 9-23-2004 @ 11:00 a.m. Maddeline Carol Caudill
CLICK: 9-23-2004 @ 11:45 a.m. James D. Kalb, Sr.
CLICK: 9-23-2004 @ 12:15 a.m. Ann S. Sydnor
CLICK: 9-23-2004 @ 12:50 a.m. Barbara E. Halcomb
Ray Pyles was not available for Deposition.

9-30-04 Complete Transcript of Hearing

CLICK: Direct Examination w/Joann Aeh
6-14-04 Jim Kalb was asked if the City had insurance that would cover the losses caused by inappropriate acts by Council in their performance outside the laws????
Jim stated–”NO,” there is no insurance available for this claim; Jim was asked this question after the date, which is found on the attached document.

CLICK: Professional Liability-Wrongful Act
6-10-04 Financial records during the progress of the investigation of the Marting purchase.

CLICK: Betty Montgomery review of City of Portsmouth purchase of Marting Department Store Building
BCI&I INVESTIGATIONS
CLICK: 5-26-04 C. Clayton Johnson
CLICK: 6-7-04 Greg Bauer
CLICK: 6-15-04 John Kizer
CLICK: 6-15-04 Ken Rase
CLICK: 6-15-04 Jim Kalb
CLICK: 6-16-04 Michael A. Finn, PFB Architects
CLICK: 6-22-04 Carol Caudill
CLICK: 6-22-04 Howard Baughman
CLICK: 6-22-04 Larry Leiter
CLICK: 6-24-04 Ann Sydnor
CLICK: 6-24-04 Barbara Halcomb
CLICK: 6-25-04 Chief Horner, Portsmouth PD
CLICK: 8-4-2004 Letter to Lynn Alan Grimshaw Scioto County Prosecutor BCI&I Case No. FI-73-04-06-0626–Investigation Request Scenario
CLICK: 4-26-04 Lynn Alan Grimshaw request for investigation
6-11-04 PDT Article written on Rase Fire

CLICK: Ken Rase Fire
6-5-04 Scioto County Common Pleas Court Search Warrant Ken Rase Reality

CLICK: 505 Court Street; Portsmouth, Ohio
5-25-2004 letter was written in hopes of alleviating any further unfairness inflicted on the citizens of Portsmouth by City Council members and Public Officials. Mr. Kuhn chose not to acknowledge the correspondence, which then prompted Bob and me to file the Injunction on May 28, 2004.

CLICK: Letter written to David Kuhn, Solicitor
4-12-04 Listing of Property Relating to the Marting Purchase

CLICK: Mayor Memo
10-30-03 Phase II Renovation Contract

CLICK: Phase II Renovation Contract Mayor Memo
6-2-03 New Municipal Building Construction Cost and Financing Plan

CLICK: Bauer Letter to Council
3-10-03 City of Portsmouth vs. Scioto County Budget Commission, Scioto County Auditor, Scioto County Treasurer, and Scioto County Prosecuting Attorney

CLICK: Ohio Board of Tax Appeals
12-10-02 BOARD OF TRUSTEES MEETING MINUTES

CLICK: Richard D. Marting Foundation, Inc. Minutes
10-9-02 Application for Tax Exemption

CLICK: C.Clayton Johnson, Esq.
9-9-02 Internal Revenue Service

CLICK: Case No: 302158053
8-15-02 William K. Shaw, Jr. Document Request

CLICK: Document Request
7-31-02 Request for Public Records

CLICK: Request for public Records
7-22-02 Opinion requested on Referendum as to Ordinance No. 02-63

CLICK: Referendum Request to Ordinance No. 02-63
7-17-02 Legal Opinion Request - Referendum Attempt

CLICK: From Mayor Greg Bauer
6-4-02 Itemized document of transactions during the Marting purchase.

CLICK: Buyer’s Closing Statement
6-4-02 This check was written by the City to Lawyers Title Agency of Portsmouth, Inc., Agent: C. Clayton Johnson, for the purchase of the Marting property.

CLICK: $1,984.882.54
6-3-02 “City Hall Building Acquisition Bond Anticipation Note”
JoAnn Aeh signed a Certificate in Compliance with Section 121.22 of the Ohio Revised Code pertaining to the authorization, issuance and sale of $2,000,000-3.20% City Hall Building Acquisition Bond Anticipation Notes dated June 3, 2002. Did Ms. Aeh deliberatly falsify documents for Council? No public hearing was every announced or held for the disucussion of payment for the Marting property.

CLICK: City Hall Building Acquisition Bond Anticipation Note
5-29-02 BOARD OF TRUSTEES MEETING MINUTES

CLICK: Richard D. Marting Foundation, Inc. Minutes
5-29-02 The Marting Brothers Company and the City of Portsmouth

CLICK: Marting Real Estate Purchase Agreement
5-24-02 2M Note for Marting’s Purchase

CLICK: M. Trent Williams Memo, Auditor
5-20-02 Conners & Co., Inc., Investment Securities

CLICK: Plan of Financing–New City Building
5-20-02 Architectural Report–Marting’s Department Store

CLICK: PFB Site Survey and Feasibility Study
5-13-02 Council Letter No. 52–This is the only information available for the Conference Meeting held on 5-13-02. No meeting minutes are available and tape has been destroyed. Public was excluded from the decision making process.

CLICK: Council Letter No. 52
5-13-02 PFB Executive Summary conducted on 4-10-02

CLICK: PFB Marting Feasibility Study
4-19-02 Lawyers Title Insurance Corporation

CLICK: Shedule A
4-5-02 Downtown Municipal Building Proposal

CLICK: Mayor Memo
4-2002 Draft Press Release

CLICK: PRESS RELEASE–DRAFT
3-26-02 Ken Rase Appraisal

CLICK: Ken Rase Appraisal
3-12-02 Date of Inspection and Property Appraised

CLICK: Rittenhouse Appraisal of 515 Chillicothe Street
2002 City Block Map

CLICK: Map of Chillicothe to Washington Street
6-18-01, 8-20-01, 8-31-01, 4-17-02 “A less costly idea (for the Marting Foundation) could be that the city works out a deal with Marting’s to purchase their building (at an extravagant and inflated cost) and they move into a new store in the Solve Project (Hatcherville).”

CLICK: Memos From the Mayor’s Office
CLICK: 11-2-99 Railway Buiding Evaluation, Dodson-Stilson, Inc.-Michael W. Clippinger, Facilities Division Manger
CLICK: 7-27-99 Memo Portsmouth Municipal Complex, Gilbane (Columbus, Ohio)
CLICK: 3-4-99 City Lunch/Shopping Downtown Survey
6-19-96 Letter to Shareholders from Richard D. Marting
CLICK: The Marting Brothers Company
CLICK: 1923 Neodoefer Silcox-v-Marting Brothers
